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Lord JUsT1CE-CLERK — 


MEMORIA * 


F OR 
GILBERT. LAURIE of Polmont, Eſq; and o- 


dingrig and Whiteſiderig, 
A G A l N 8 T 
The Dye. of HAMILTON, and his Tutors. | 


8 * which is the ſubject of the preſent memo- 
rial, will fall to be reported to the court by the Lord Ju- 
ſice-Clerk Ordinary, at the ſame time that he reports a 
queſtion betwixct the Duke of Hamilton and Mr Robert 
Hunter, touching his intereſt in the commonties of Reddingrig / 
and Whiteſiderig, which is the fubjedt. of a ſeparate memorial; 
and as in that memorial, the facts that gave riſe to the preſent que- 
ſtion, as well as the proceedings in this proceſs of diviſion, are 
fully ſtated, it u ill be unnecetfary —_— your Lordſhips with 
reſuming thera here. 
Your Lordſhips will from thence eee, that the different heri- 
— claiming an intereſt in this commonty, were conſidered to be 
omprehended under three different glaſſes. The firft cla/s compre- 
hends thoſe who derived their feu-xi ” from the abbots of Holy- 
roodhouſe. The fecond contains thofe who derived right from the 
ſamily of Hamilton, ſubſequent to the general feu by the abbots 
to the Duke of Chaſtelrault in 1552; whoſe feu rights contain a 
grant of their ſeveral lands; with parts and pertinents; and alſo 
the Duke of Hamihon for his property-lands not feued out. And 
the third claſs conſiſts of the reſt of the feuers of the family of 
Hamilton, whoſe titles contain an expreſs grant of an inte- 
reſt in the muirs, by a clauſe generally conceived in the 
following terms: © With parts, pendicles, and pertinents; toge- 
* ther with the paſturage of cattle, and privilege of commonty, 
„ within the bounds of the common muir of Reddingrig, and 


* the 


thers, in the. procels of diviſion of the muire. of Red- 


* Whitchderig, conform to old uſe and privilege bclonging to 
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* the ſaid lands; and all other liberties and commodities uſed and 


wont.” | 


It is already eſtabliſhed by a judgement of your Lordſhips, that 


thoſe of the firſt and ſecond claſſes have a right of common pro- 
perty in the ſaid muirs, effeiring to their reſpective lands, and are 
intitled to a ſhare in the diviſion, according to the valued rent 
thereof. But as to theſe in the third claſs, your Lordſhips have 
Joly 30.1768. found, That the defender Gilbert Laurie, as deriving. right 


cc 
40 
66 


from David Livingſton, is not to be conſiddered as a joint pro- 
prietor, but is only intitled to be continued in poſſeſſion of his 


ſervitude, till ſuch time as a ſhare ſhall be ſet off to him ſuffi- 


cient to anſwer the ſervitude: And find, That the whole other de- 
fenders, who are in part caſu with the ſaid Gilbert Laurie, are in 
like manner to be continued in poſſeſſion of their reſpective ſer- 
vitudes, until ſuch time as ſhares ſhall be ſet off to them as a- 
foreſaid : Find it proved, that the tenants and poſſeſſors of the 
lands of Hill of Polmont, Nether Mumerals, Beg's poſſeſſion, 
Near-Bowhouſemill, Maryflats, and .Seggyhole, being all parts 
of the barony of Abbotſkerſe, have immemorially poſſefſed the 
muirs of Reddingrig and Whiteſiderig, as part and pertinent of 
their reſpective farms: And therefore. find, That the defender 
the Duke of Hamilton, as proprietor of theſe lands, is to be 
conſidered as a joint proprietor, intitled to draw a ſhare in the 
diviſion, according to the valued rent of theſe farms; and find 
him alſo intitled to a ſhare in the diviſion, according to the va- 
lued rent of theſe farms, which are in part caſu with Gilbert 
Laurie's farm, and which are hereby found intitled to be conti- 
nued in poſſeſſion of their reſpective ſervitudes, till ſuch time as 
ſhares ſhall be ſet off to them as aforeſaid: And find, That the 
ſhare to be ſet off to the Duke of Hamilton ſhall be burdened with 
the ſervitudes due to theſe farms lying within the barony of Ab- 
botſkerſe, which are hereby found intitled to ſervitudes only.“ 
Thus your Lordſhips will perceive, that it is already eſtabliſhed, 


that thoſe in the firſt and ſecond claſs have a right of common pro- 
perty in the commonty in queſtion, effeiring to their reſpective 
lands; and that in the diviſion of the commonty, they are intitled 
to a ſhare thereof, according to the valued rent of their reſpective 
Jands; and that the Duke of Hamilton in the diviſion, is intitled 
to draw a ſhare in the commonty, effeiring to the valued tent, not 
only of his own-property-lands within the barony, but likewiſe to 
the valued rent of the lands of the ſeveral feuers ſtated under the 


third 
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third claſs, who are found to have only rights of ſervitude; but 
that the ſhare ſo to be ſet off to the Duke of Hamilton is to be 
burdened: with theſe ſervitudes; and that the feners are intitled to 
be continued in poſſeſſion of * their reſpective ſervitudes, till ſuch 
time as ſhares ſhall be ſet off to them ſufficient to anſwer their ſer- 
vitudes reſpeQively ; but it ſtill remains to be determined, how, 
in hat manner, or by what rele, theſe ſhares are to be aſcertained 
and ſet oft. | 

When the cauſe therefore went back to the 1200 Ordinary, it 
was inſiſted before his Lordſhip, on behalf of the now memo- 
rialiſts, that they were intitled to have a ſhare of the commonty 
ſet off to each of them, ſufficient to anſwer their reſpective ſervi- 
tudes; ſo that each of them might poſſeſs and enjoy his ſervitude 
ſeparately, and not be obliged to continue to poſſeſs the ſame in 
common, which behoved to be attended with great inconveniences 
to all parties intereſted; and it was farther obſerved for the memo 
rialiſts, that the only rule by which ſhares of the commonty could 
be ſet off to them reſpectively, for anſwering their ſervitudes, was 
the valued rent of their reſpective dominant tenements. | 

Theſe things were ſtated to the Lord Ordinary in a memorial on 
behalf of the now memorialiſts;'and no anſwer having been made 
thereto upon the part of the Duke of Hamilton, who alone has a- 
ny intereſt in the queſtion, his Lordſhip, upon adviſing thereof, 


pronounced the following interlocutor. And whereas, by the July 13. 1770. 


aforeſaid interlocutor of the zoth of July 1768, the Duke of 
Hamilton is found intitled to a ſhare in the diviſion, according 
to the valued rent of theſe farms, holding of him, which are 
in pari caſu with Gilbert Laurie's farm; and the ſaid Gilbert 
Laurie, and other feuers of Duke Hamilton, who are in part caſu 
with him, are found intitled to be continued in poſſeſſion of 
their ſervitudes, till ſuch time as ſhares of the common ſhall be 
ſer off to them, ſufficient to anſwer their ſaid ſervitudes ; alſo 
makes aviſandum to the Lords with theſe queſtions : 1, Whe- 
ther the ſaid feuers can oblige Duke Hamilton to divide that 
ſhare of the common which ſhall be allocated te his Grace, ſo 
as each feuer may have a (hare of the common appropriated to 
him, effeiring to his ſervitude? and, 2dly, In cafe the feuers 
can force ſuch diviſion, by wha: rule the ſame ought to be made ? 
And ordains parties to lodge memorials on theſe points,” &c. 
This memorial is humbly offered in behalf of Mr Laurie and 
the . feuers who are in par: caſi with bim; and as no oppo- 
fition 
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ſition has hitherto been made on behalf of the Duke of Hamilton, 
and not a ſingle argument offered in oppoſition to what has been 
ſuggeſted on behalf of the memorialiſts, they propoſe to trouble 
your Lordſhips only with a very few words upon the points ſtated 
in the Lord Ordinary's interlocutor. 

With reſpe then to the firſt point, the memorialiſts humbly ap- 
prehend, that their plea is founded both in the words and ſpirit 
of the ſtatute 1695. That ſtatute ordains, That all common- 
* ties, excepting the commonties belonging to the King and royal 
% boroughs, that is, all that belongs to his Majeſty in property, 
* or royal boroughs in burgage, may be divided, at the inſtance 
© of any having intereſt, by ſummons raiſed againſt all perſons 
concerned, before the Lords of Seſſion; who are hereby impower- 
« ed to diſcuſs the relevancy, and to determine upon the rights 
“and intereſts of all parties concerned, and to value and divide 
* the ſame according to the value of the rights and intereſt of the 
* ſeveral parties concerned; and to grant commiſſions to ſherifts, 
„ ſtewarts, bailies of regality and their deputes, or juſtices of 
peace, or others, for perambulating and taking all other neceſſary 
„ probation ; which commiſſions ſhall be reported to the faid 
Lords, and the ſaid proceſſes ultimately determined by them: 
and where moſles ſhall happen to be in the ſaid commonties, 
* with power to the ſaid Lords to divide the ſaid moſſes among 
* the ſeveral parties having intereſt therein, in manner foreſaid: 
* or in Caſe it be inſ{truQed to the ſaid Lords, that the ſaid moſſes 
cannot be conveniently divided, his Majeſty, with conſent 
„ foreſaid, ſtatutes and declares, That the ſaid moles ſhall remain 
common, with free iſh and entry thereto, whether divided or not; 
declaring alſo, That the intereſt of the heritors having right in 
the ſaid commonties, {hall be eſtimate. according to the valua- 

tion of their reſpective lands or properties: and which diviſions 

are appointed to be made of that part of the commonty that is 
next adjacent to each heritor's property.” 

It, with ſubmiſſion, cannot be diſputed, that it is ſufficient to con- 
litute a commonty, that the uſe of the ſubject is comnion, in con- 
ſequence of ſervitudes of common paſturage, &c. conſtituted over 
it in favour of different perſons, though the property of the ſub- 
ject belongs to one perſon. This is not only agreeable ro common 
and ordinary language, but it is clearly agrecible to the language 
of the ſtatute 1695, That ſtatute makes an exception of the com- 
4, ontics belonging to the King, which ſuppoſes the whole com- 
| monty 
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monty to be the property of the-King; and it is plain, that it . 
could only be in virtue of ſervitudes conſtituted upon it, that the EE 
ſame was rendered a commonty. And when this ſtatute is general, = 
 _ authoriſing the diviſion of all commonties, thoſe belonging to the IS 
| 7 King and royal doroughs alone accepted, it is plain, that this ſtatute 1 
5 authoriſes the diviſion of a ſubject, the uſe of which has been 3 
j common by the ſervitudes conſtituted upon it, though the proper- 
e d ty belongs to one perſon only; and as the ſtatute has expreſsly au- | 2 
; thoriſed ſuch diviſions to be made at the inſtance of any having in- = 
tereft, it, with ſubmiſſion, ſeems from thence neceſſarily to follow, <8 
, chat thoſe having only ſervitudes have a good title to compel ſuch 38 
e diviſions; although, in the preſent caſe, there ſeems ſcarce to be 7 
S g room for that queſtion. The Duke of Hamilton, the proprietor, has 
- 4 hitherto given no oppoſition to the meaſure, nor 15 it believed that 1 
8 9 he will give any oppoſition, as it is plain and obvious, that ſuch 5 
e divifion is greatly for the benefit and intereſt of all concerned. If 2 
* ; this diviſion ſhould not proceed, but the memorialiſts ſhould be 2 
3, | obliged to poſſeſs their ſervitudes in common, over all that part of 5 
f the muir of the commonty which ſhall be appropriated to the = 
*. | Duke, it is plain, that all that part of the muir mult remain in its 2 
d | preſent uncultivated ſtate, to the loſs of the country in general, and yy 
. to the great loſs and detriment of the parties iatereſted in the com- = 
10 monty. B 
8 The memorialiſts do not pretend to ſay, That thoſe who have = 
l: only ſervitudes of paſturage in a commonty, are intitled to have | = 
= parts of the property thereof appropriated and ſet apart to them ; = - 
* but what they humbly contend is, that when they had the ſaper- 1 
in ficial uſe and poſſeſſion of the ſubject in common, they are intitled 8 
C's to have the ſurface divided, that ſo each of them may enjoy the 526 
2 ſame ſeverally; reſerving to the proprietor any ſeparate right or in- M 
oj tereſt, not falling under the ſuperficial uſe, ſuch as that of mines = 
* and minerals, &c. and that over the whole ſubject after the diviſion, 9 
* in the ſame manner as he was intitled to enjoy it before the divi- 5 
ſion. 2 
* And indeed this ſeems likewiſe to be clearly founded in the fore- =. 
n ſaid ſtatute where, it appoints commonties to be divided ac- . = 
nad cording to the value of the rights and intereſts of the ſeveral par- Fe = 
b- ties concerned; which ſeems plainly to import, that ſuch as have bs 
a rights of common property, are to have a ſhare of the property ſet 
_ apart to them effeiring to their intereſt, and that ſuch as have only N 
a ſervitudes or a ſuperficial right in the ſubjeck, are to have a ſhare of | = 
l | the 8 


= 09 | 
the farface ſet apart to them, effeiring to their intereft or value of 
their ſervitude, 

It is extremely clear, that ſuch caſes fall under the purview and 
intendment of the ſtatute. The ſtatute was calculated to prevent 
that diſcord which naturally ariſes from a joint and common poſ- 
ſeſſion. Another great object of the ſtatute, was the policy and 
improvement of the country, Commonties, as long as they were 
poſſeſſed as ſuch, behoved to remain in their natural and unculti- 
vated ſtate, to the great loſs of the parties intereſted as well as of 
the country in general ; and therefore, to put an end to diſcord, 
to promote the improvement of the country by cultivation, the 
planting of woods, and incloſing of ground, the ſtatute has enaQ- 
ed, that it ſhould be in the power of any party intereſted to force 
a diviſion. that ſo each party might be intitled to poſſeſs and 
enjoy his right ſeverally, and to improve it to the beſt advantage, 
for his own benefit: And it is plain, that the effe of that bene- 
ficial and ſalutary law would be greatly abridged, if caſes ſuch as 
the preſent were not comprehended under it. 

But it will be unneceſſary to trouble your Lordſhips with more 

argument, as this very queſtion was moſt ſolemnly determined by 
the court, 3d June 1748, Sir George Stewart contra John Mac- 
kenzie. In the courſe of a diſpute that had occurred betwixt theſe 
two parties, the court directed the parties to argue this queſtion, 
How far, in a caſe where there was no common property, but a 
ſole property ſubje to ſervitude, the ſubject could be divided 
either by common or ſtatute law? And after hearing the cauſe, 
the Lords found, That without prejudice to the property of the 
ſeveral heritors, the ſurface of the muirs in queſtion might be 
divided betwixt the parties, according to their feveral intereſts in 
that ſurface,” 
That cafe was preciſely ſimilar to the preſent; and as the divi- 
ſion now propoſed mult be clearly beneficial to all parties concern- 
ed, as it would he emulous in any of them to oppole it; ſo the 
memorialiſts are humbly perſuaded, that your Lordſhips will have 
no difficulty to give the ſame judgement here that was pronoun- 
ced in 1748. 

With retpeR to the ſecond queſtion ſuggeſted in the Lord Ordi- 
nary's interlocutor, viz. By what rule the divifion ought to be 
made? The memorialiſts ſhall only trouble your Lordſhips w:t! 
a very few words, as, in their humble apprehenſion, it is attended 
with no ſort of difficulty. 
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The memorialiſts will not pretend to maintain, that in every 


caſe the ſame rule is to be adopted in the diviſion of a commonty, 


or part of a commonty, amongſt thoſe having ſervitudes of paſtu- 
rage over it. Such ſervitudes may receive different modes, whe- 
ther conſtituted by expreſs grant, or by preſcription; and in ſun- 
dry caſes, the valued rent of the dominant tenements would not 
be a juſt rule. In the proceſs of diviſion of the Mearn's muir, it 
appeared from the proof, that ſome of the heritors intereſted in 
that commonty had for time immemorial been limited to the pa- 
ſturage of a preciſe number of ſoums, without any variation. In 
ſuch a caſe, the valued rent of the dominant tenement might per- 


haps be a very improper rule for doing juſtice to the parties inte- 


reſted, The only rule which in ſuch caſes would ſeem could be 
followed, would be to give off a ſhare of the commonty, effeiring 
to the real value of ſuch ſervitude. | 

But the memorialifts do humbly contend, That the valued rent 
of the reſpective dominant tenements is the proper and the only 
rule to be adopted in this cafe. „ 

Your Lordſhips will pleaſe to attend to the nature of the rights 
of the parties. The abbots of Holyroodhouſe, the ſole proprie- 
tors of the barony of Kerſe, and of the commonty in queſtion, 
the commonty of the barony, feued out parcels of theſe lands, 


with parts and pertinents ; and in 1552, the commendator of that 


abbacy feued out the whole remaining part of the barony to the 
Duke of Chaſtlerault. By which means, the feuers of the abbots 
had a right of common property in the commonty effeiring to their 
reſpective lands; and the Duke of Chaſtlerault had a right of com- 
mon property in the commonty efſciring to the lands feued out to 
him; fo that if a diviſion had been brought betwixt theſe parties, 
upon the ſtatute 1695, it is plain, that the property of the whole 
commonty would have fallen to be divided amongſt the parties, 
according to the valued rent of their reſpective lands. 

However, the family of Hamilton being thus proprietors of the 
whole barony, except in fo far as it had been.feued out by the ab- 
bots, proceeded to grant ſundry feus of parcels of the barony. To 
ſome of them theſe lands were granted, with parts and pertinente, 
without making any mention of the commonty, which are thoſe in 
the ſecond clals above inentioned ; and to others, (which is theeaſe of 
the memorialifts), their lands were granted, © with houſes, biggings, 


yards, molles, rau;rs, meadows, tofts, crofts, parts, pendicles, aud per- 


* tinente, together with the paſtarage of cattle, and privilege of com- 
* monty, 


e 

* monty, within the bounds of the common muir of Reddingrig and 
* Whiteſiderig, conform to old uſe and privilege belonging to the ſaid 
„% fands; and all other liberties and commodities uſed and wont.“ 

As to thole in the ſecond claſs, your Lordſhips have found, that 
they have a right of common property effeiring to their reſpective 
lands. But as to the memorialiſts, whoſe grants are conceived in 
the terms above recited, your Lordſhips have found, that they 
had only ſervitudes. At the ſame time, it is extremely clear, from 
the conception of the foreſaid grants, that although they only im- 
ported ſervitudes, yet the whole ſuperficial uſe of the commonty 
which the family of Hamilton was intitled to in the right of theſe 
lands, was by the foreſaid grants conveyed to the memorialiſts 
predeceſſors and authors reſpectively. They, in virtue of theſe 
grants, were intitled to a paſturage upon the commonty, equal to 
what the family of Hamilton had enjoyed in the right of theſe 
lands. As no more than a ſervitude upon the commonty was 
thereby given away, the family of Hamilton had no doubt a right 
and intereſt in the mines and minerals in the commonty effeiring 
to theſe lands, as well as to the other lands, the property of which 
they had reſerved. Burt it is a clear caſe, that after granting theſe 
feus, the Duke of Hamilton could not have put a ſingle hoof more 
upon the commonty, on account of theſe lands, than he could 
have done if he had granted to the memorialiſts a right of com- 
mon property. In ſhort, the whole ſuperficial uſe of the com- 
monty which the family of Hamilton was intitled to in the right 
of theſe lands, was given away to the memorialiſts predeceſſors 
and authors, by the reſpective feu-rights in their favour. 

It cannot be diſputed, that if the family of Hamilton had not 
granted ſuch feus, they would have been intitled in the diviſion to 
a ſhare of the commonty effeiring to the valued rent of theſe 
lands; and as the memorialiſts have, in virtue of theſe lands, the 
ſame ſuperficial intereſt in the commonty that the family of Ha- 
milton had in the right of theſe lands before the feus were grant- 

ed, the memorialiſts muſt beg leave to confider it as a clear caſe, 
that, upon a ſound conſtruction of the ſtatute 1695, they are inti- 
tled to have a ſhare of the ſurface allotted to them effeiring to the 
valued rent of their reſpective lands, reſerving to the Duke of Ha- 
* a right to the mines and minerals, &c. in the lands ſo ſet 
of]. 


In reſpect whereof, &c. | 
RO. MACQUEEN. 
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